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P.O.Box 1389
Rockford,Illinois 61105-1389
815/490-4900

70377295v1830017



fl ECE ~VED
CLERK’S OFFICE

BEFORETHE ILLINOIS POLLUTION CONTROLBOARD SEP :1. 8 2003

LOWETRANSFER,INC. andMARSHALL ) STATE OFILLINOIS
LOWE, ) Pollution Control Board

Petitioners, )
)

vs. ) CaseNo. PCB03-221
) PollutionControlFacility SitingAppeal

COUNTYBOARD OF MCHENRY COUNTY,)
ILLINOIS

)
Respondent. )

RESPONDENT COUNTY BOARD OF MCHENRY COUNTY, ILLINOIS’
RESPONSETO CO-PETITIONERS’ MOTION TO DEEM LOWE’S

SITE LOCATION APPLICATION APPROVED

NOW COMES,Respondent,COUNTY BOARD OF MCHENRY COUNTY, ILLINOIS,

by and through its attorneys,HINSHAW & CULBERTSON, respondingto Co-Petitioners’

Motion and Memorandumin Support of Motion to Deem Lowe’s Site Location Application

Approved. Respondentrespectfully requeststhat this Board deny Co-Petitioners’Motion to

DeemLowe’s SiteLocationApplicationApproved. Co-Petitioners’Motion shouldbedismissed

because(1) theBoard clearlycompliedwith thenoticeprovisionsetforth in section40.1(a) of

the Act; (2) the notice provision set forth in section40.1(a) is not jurisdictional, andthe relief

requestedwould, in fact, run contraryto both the spirit and intent of the Act, therebycausing

harm to the very membersof the public who areintendedto be the beneficiariesof the notice

requirements;and (3) Co-Petitioners’should not be allowed to raise inadequatenotice at this

time becausethey failed to raise it at the Board Hearing. For these reasons,Respondent

respectfullyrequeststhat thisBoarddenyCo-Petitioners’Motion.
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1. THIS BOARD COMPLIED WITH THE NOTICEPROVISIONSET FORTHiN

SECTION40.1(A) OF THE ACT.

Section40.1(a)oftheIllinois EnvironmentalProtectionAct (Act) providesthatprior to a

hearingbeforethePollution ControlBoard (Board) to contestthe decisionof the countyboard,

“{t]he Board shall publish 21 day notice of the hearingon appealin a newspaperof general

circulation publishedin that county.” 415 ILCS 5/40.1(a). As notedby Co-Petitioners,of the

thirteennewspapersthat encompasstheNorthwestZoneof thePioneerPress,five aredistributed

andcirculatedwithin McHenryCounty. (Co-Petitioners’Memo,p. 5; Exhibit C). Of thosefive

newspapers,threenewspapers,namely Cary-Grove Countryside,Algonquin Countrysideand

Lake-in-the-Hills Countryside are all first delivered and issuedto post offices located in

McHemy County. Id. Copiesof those threenewspapersare deliveredto newsstandswithin

McHenryCounty. Id. Thesefacts,presentedby Co-Petitionersthemselves,demonstratethatthe

noticeprovidedby theBoardclearlycomportedwith thenoticeprovisionsof section40.1(a)of

theAct.

Co-Petitionerscontendthat thisprovisionwasnot met becausePioneerPress’Northwest

Zone newspaperswere neither published in McHenry County nor generally circulated in

McHenry County. However, Co-Petitioners’argumentsmust squarelyfail, as the newspapers

containingnotice of the section40.1 hearingwere both publishedand generallycirculatedin

McHenryCounty.

a. Noticewasprovidedin newspaperspublishedin McHenryCounty.

While no courtshavespecificallyexaminedthenoticeprovisionsof theAct to determine

themeaningof theword “published,” this Boardhasdefinedtheterm“published” ascontainedin

theAct. In Cluttsv. Beasley,PCB 87-49(Aug. 6, 1987),this Boardwascalleduponto construe

thenoticeprovisionofsection39.2 oftheAct, whichprovidesthat noticeis to bepublished“in a
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newspaperofgeneralcirculationpublishedin thecountyin which thesite is located.” (Emphasis

added).415 ILCS 5/39.2(b). This Boardconcludedthat theterm “published” did not meanthat

thenewspaperhadto beprintedandissuedin theCounty,but simplyrequiredthatthenewspaper

beregularlyandgenerallydistributedin the county. PCB 87-49,slip op at *4~ Therefore,even

thoughthenewspaperat issuein Cluttswasprintedin aMissouricity contiguouswith thecounty

wheretheproposedfacility wasto be located,thenoticeprovidedin that newspapersatisfiedthe

noticeprovisionsoftheAct becausethenewspaperwasregularlysold, distributedandcirculated

in thecounty. Id.

Like the newspaperat issuein Clutts, the newspapersat issue here areadmittedlynot

printedin McHenryCounty; however,five newspapersin which theBoard’snoticeappearedare

regularly sold, distributedand circulatedwithin McHenry County. (Co-Petitioner’sMemo, pp.

5-6). As a result, thosenewspapersclearly fit thedefinition of newspapers“publishedin that

county.”

In reachingits conclusionin Clutts, this Board relied on the Illinois SupremeCourt’s

decisionof Peopleex rel. City of ChicagoHeightsv. Richton,43 Ill.2d 267, 253 N.E.2d403

(1969). In that case,the Court specificallyrefusedto find that “publishedwithin suchcity” as

usedin the ElectionCodemeant“to print andissuewithin the city.” Richton, 43 Ill.2d at 270,

253 N.E.2dat 405. The Courtexplainedthat “[t]he primarymeaningof theword ‘publish’ is to

makeknown.” 43 Ill.2d at 271, 253 N.E.2dat405. TheCourt further foundthatthe legislature

clearlydid not meanto requirepublicationin anewspaperthat wasprintedin a certainlocation

because“if the legislatureintendednotice to be givenin a newspaperthat wasbothprintedand

published in the community, it would have done so with the appropriatelanguage.” Id.

Consequently,theCourt concludedthat theword “published” “is not synonymouswith theword
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‘printed’ but meansto makepublic or to makeknown to peopleby newspapersof general

circulation.” Id.

The fact that 40.1(a)merely requiresa newspaperto be “published” in the particular

county and not “printed” in the county recognizesthat there are likely counties were no

newspaperis printed. In suchcounties,it would be impossibleto providenoticein accordance

with section40.1(a) of the Act if, ascontendedby Co-Petitioners,section40.1(a) containeda

“printed” requirement. Clearly the legislaturewould not draft a statute that could not be

compliedwith in all circumstances.Consequently,Co-Petitioners’assertionthat the newspaper

containingnoticemustbeprintedin McHenryCountymustfail.

Co-Petitioners’contentionthat notice was not provided in a newspaperpublishedin

McHenry County becausethe newspapersin which the noticeswere publishedareprintedin

Cook County, not McHenry County is directly contrary to Richton and other controlling

authority. In fact,this Board, aswell astheIllinois SupremeCourt, havespecificallyconcluded

that theterm“published” is not the sameas“printed.” SeeClutts v. Beasley,PCB 87-49(Aug. 6,

1987);Peopleexrel. City of ChicagoHeightsv. Richton,43 Ill.2d 267, 253 N.E.2d403 (1969);

seealsoSecondFederalSavingsandLoanAssoc.ofChicagov. HomeSavingsandLoanAssoc.,

60 I1LApp.3d 248, 376 N.E.2d 349 (1st Dist. 1978). If the legislaturewished to require

newspapersto bebothpublishedand printedin a county, the legislatureclearlywould have so

provided, as it has specifically donein other statutes. Seee.g. 65 ILCS 5/11-4-8 (requiring

public notice to beprovided“in somenewspaperprintedandpublishedwith thecounty”); 755

ILCS 20/3 (requiringpublicationin “somenewspaperprintedandpublishedin thecounty”).

Evenrelyingon Co-Petitioners’definition of “published” as“first issuedorprinted,to be

sent out by mail or otherwise,” this Board nonethelessstill clearly compliedwith the notice
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provisionsby publishingnoticein theNorthwestZoneofthePioneerPress,sinceCo-Petitioners

concedethat threeof thosenewspapers(Cary-GroveCountryside,Algonquin Countrysideand

Lake-in-the-HillsCountryside)areall first issuedto postoffices locatedin McHenryCounty. In

fact, the Illinois AttorneyGeneralOpinionscitedby Co-Petitionersestablishthat thepostoffices

from which thenewspapersaredeliveredin McHenry Countyaretheplaceofissuancefor those

newspapers. The 1981 Attorney Generalopinion provided that the newspaperat issue, the

AurthurGraphicClarion, wasprintedin Villa Parkandthendistributedto DouglasandMoultrie

Counties. Becausethe newspapers“are first takento the Post Office in Moultrie County for

mailing to subscribersand then aredeliveredto newsstandsin Moultrie County andDouglas

Countywith thefirst newsstanddeliveriesbeingmadein Moultrie County. . . it is clearthat the

Arthur GraphicClarion is publishedin Moultrie County.” (Emphasisadded.) 1981 Ill. Atty.

Gen. Op. 91, slip op. at *2. Additionally, the 1992 Attorney GeneralOpinion specifically

provides that “the newspaperin questionis published. . . only in the township in which it is

deliveredfor labelingand distributingto postoffices.” 1992 WL 469746 (Ill.A.G.), slip op. at

*2

In this case, there is no disagreementthat the Cary-Grove Countryside,Algonquin

Countrysideand Lake-in-the-Hills Countrysidenewspapersare first issuedto post offices in

McHenry County. Therefore,thosenewspapersare clearlypublishedin that county, according

to any definition of“published.” BecauseCo-Petitionerscannotlegitimatelyassertthat theCary-

Grove Countryside,Algonquin Countrysideand Lake-in-the-Hills Countrysidenewspapersare

not issued in McHenry County, Co-Petitionersinsteadconvenientlyfocus solely on Pioneer

Pressand statethat PioneerPressnewspapersare all “published” in Cook County,wherethe

papersareprinted. Such an argumentis without merit becauseclearly the separatenewspapers
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printedby PioneerPresshaveseparatecirculationsandareissuedatdifferent locations. As such,

basedon eventhemostnarrowdefinition of “published”, it is clearthat thenoticeprovidedby

theBoardwasproperundersection40.1(a)oftheAct.

b. Notice was provided in newspapersof generalcirculation in Mdllenry
County.

While no Courts have specifically construedthe meaningof the phrase“newspaperof

generalcirculation” in the contextof section40.1(a)of theAct, the Illinois SupremeCourthas

construedthat term in the contextof other statutes,and hasrepeatedlyand consistentlyfound

that the only requirementfor a “newspaperof generalcirculation” is that it is available to all

classesof people. SeePeopleex. rel Tomanv. 110 SouthDearborn StreetBldg. Corp., 372 Ill.

459, 462, 24 N.E.2d 373, 375 (1939) (finding that the phrase“generalcirculation” refers to a

generalnewspaper,not oneofaspecialor limited character,that circulatesamongall classesand

is not confinedto aparticularclassor calling in thecommunity);Eisenbergv. Wabash,355 Ill.

495, 497-98,189 N.E. 301, 302 (1934)(“All thatis requiredis that it be secularin nature;that is

circulateamongdifferent classesofreaders;andthat it dispenseinformationwhich is of interest

to the generalpublic.); Polzin v. Rand, McNally & Co., 250 Ill. 561, 575, 95 N.E. 623, 627

(1911)(“A newspaperis of generalcirculation whenit circulatesamongall classes,and is not

confinedto aparticularclassor calling in thecommunity.”).

Contraryto Co-Petitioners’assertionthat “generalcirculation” implies thatthenewspaper

must be receivedby inhabitantsthroughoutthe county,courts, including the SupremeCourt,

have refused to read such an unreasonablynarrow requirementinto the phrase “general

circulation.” SeeToman,372 Ill. 459, 24 N.E.2d373; seealso Loy v. Knaak, 309 Ill.App. 574,

33 N.E.2d 509 (1st Dist. 1941) (finding that a newspaperwas of “general circulation”

notwithstandinga large percentageof its circulation was on the south side of Chicago). In
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Toinan, the Court specifically found that the newspaperat issuewas a newspaperof general

circulationin Cook County, eventhoughit waspublishedandcirculatedin the southeastpartof

Chicago,mainly in threeor four wards,with a daily paid circulationof 6,000 copies. Toman,

372 Ill, at 461, 24 N.E.2dat 374. In finding that sucha newspaperwasa newspaperof general

circulation,theCourt explained:“No Illinois authoritieshavebeencalledto ourattentionholding

that thecirculationof a newspaperdesignatedby law for publicationpurposesmustbe general

throughoutthemunicipalarea.” Id. The Court foundthat “[t]o requireproofthat a newspaper

for publicationpurposeshasa generalcirculationthroughoutthe areaofthe city, county,Stateor

forestpreservedistrict, is to requiresomethingthat is not in thestatute.” Toman,372 Ill. at462,

24 N.E.2dat375.

This Board should also disregard Co-Petitioners contention that the number of

subscribersofthenewspaperswassomehowdeterminativeofwhetherthenewspapersat issuein

this casewere “newspapersof generalcirculation” for two reasons. First and foremost,this

Board must disregardCo-Petitioners’allegedevidenceof the numberof subscriptionsof the

PioneerPressnewspapersin McHenry Countybecausetheseallegedfactswere notpresentedin

the hearingbelow and arenot supportedby oath, affidavit or certification, asrequiredby the

Illinois Pollution ControlBoardRules. See35 Ill. Adm. Code § 101.504(“Factsassertedthat are

not of recordin theproceedingmustbe supportedby oath,affidavit orcertification.”). Rather,

thoseallegedfacts aresupportedonly by an e-mailandinfonnationcontainedon a web-site,with

none of the alleged information made under oath, certified or verified in an affidavit.

Consequently,anyallegedinformationaboutsubscriptionsto McHenryCounty citizensmustbe

disregarded.
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Second, even if Co-Petitionerscorrectly indicated the number of subscriptions to

McHenry County residents,Co-Petitionershavestill failed to establishthat the newspapersat

issueare not of generalcirculation. According to the Illinois SupremeCourt: “The general

circulationofa newspaperis not determinedby thenumberofsubscribersbutby thediversity of

its subscribers.” (Emphasisadded.)Eisenberg,255 Ill. at 498, 189 N.E. at 302. BecauseCo-

Petitionershavefailed to presentanyevidencethat thePioneerPressnewspaperscirculatedand

issued in McHenry County are limited to a particular class of subscribers,Co-Petitioners’

argument that the newspapersat issue were not of “general circulation” must fail. See

Organization of the Greater Algonquin Park District ‘v. Village of Lake in the Hills, 103

Ill.App.3d 1056, 1061, 432 N.E.2d306, 310 (2d Dist. 1982) (finding that the unrebuttedproof

wassufficientto establishthatthenewspaperat issuewasofgeneralcirculation).

Co-Petitionersappearto contendthat the only newspaperthat is of “generalcirculation”

in McHenryCountyis theNorthwestHerald,a newspaperpublishedin CrystalLake. However,

thereis no rule that establishesthat only one newspapercanbe of “generalcirculation” in any

given county. Furthermore,this Board must disregardthe mapsprovidedby Co-Petitioners

allegedlydepicting the circulation of the NorthwestHerald, as those exhibits are offered in

expressviolation of the Illinois Pollution Control Board Rules, set forth at 35 Ill.Adm.Code

§ 101.504, as those exhibits were not made under oath, certified or properly referencedor

includedin theform of an affidavit. Becauseit is clearthatthePioneerPress’newspapersissued

and distributed to McHenry County are newspapersof “general circulation,” Co-Petitioners

contentionthattheBoardwasrequiredto publishnoticein theNorthwestHeraldmustfail.

Finally, this Board shoulddisregardCo-Petitioners’assertionsthat propernoticewasnot

providedto McHenry Countyresidents. In fact, the Board hearingwas well-attendedby 161
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individuals,establishingthatadequatenoticewasclearlyprovided. Additionally, Co-Petitioners’

assertionthat only certainresidentsreceivednotice must also be disregarded,as no evidence

waseverofferedto supportsuchan assertion. Thefactof thematteris that theLowe Transfer

Stationwasproposedto be locatedin the southeasternportionofMcHenryCounty, closeto the

borderof LakeCounty. Therefore,it wasentirelyappropriateto providenoticeto newspapers

circulatedin thoseareas,andit wasnot surprisingthat manyof the objectorsthat attendedthe

hearingwerefrom thoseareas,asthosearethe individualsthat wouldclearlybemostaffectedby

thefacility.

For thereasonssetforth above,thenoticeprovidedby this Boardwas in accordancewith

section40.1(a) of the Act. However,evenif this Board determinesthat the noticewasnot in

accordancewith the Act, nonetheless,the Board should still not deemLowe’s site location

applicationapprovedfor thereasonssetforth below.

2. THE NOTICE PROVISION OF SECTION 40.1 OF THE ACT IS NOT
JURISDICTIONAL.

Co-Petitionersrepeatedlyassertthat the noticeprovisionof section40.1(a) is mandatory

andjurisdictionaland,therefore,by failing to providea Boardhearingwith adequatenotice, this

Boardmustsimply deemLowe’s site locationapplicationapproved.This Boardmustrejectsuch

assertions,asthe only appellatecourt to examinethe notice provision of section40.1(a)has

clearly heldthat the notice to beprovidedby the Board is neithermandatoryor jurisdictional.

SeeMcHenry CountyLandfill, Inc. v. Illinois EnvironmentalProtectionAgency,154 Ill.App.3d

89, 506 N.E.2d372 (2d Dist. 1987). In McHenry County,the Petitionerarguedthat that the

Boardwasrequiredto deemits siteapprovedbecausetheBoardprovidedonly 20 daysnotice of

theBoardhearing,ratherthantheprescribed21 daysset forth in section40.1. 154 Ill.App.3d at

95, 506 N.E.2d at 376-77. The Petitioner arguedthat by giving only 20 daysnotice of the
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bearing,“the PCB violateda mandatoryandjurisdictionalprovision of the Act, and therefore

failed to conducta valid hearingwithin the required 120 days.” Id. Therefore,Petitioner

contendedthatit was entitled to haveits landfill site approved. Id. The Courtdisagreed. 154

Ill.App.3d at97, 506 N.E.2dat 378.

In determiningthat the notice provision of 40.1 was not mandatory,the Court in

McHenry County carefully examined the statutory languageof the provision. The court

explainedthat “{w]hile the word “shall” ordinarily indicatesamandatoryintent, the rule is not

inflexible and the context and purposeof the statuteshould control.” McHen?yCounty, 154

Ill.App.3d at 96, 506 N.E.2dat 377, citingIn reApplicationofRosewell,97 Ill.2d 434, 440-441,

454 N.E.2d416 (1983); Peoplev. Youngbey,82 Ill.2d 556, 562, 45 Ill.Dec. 938 (1980). After

consideringthe expresspurposeof theAct, which is to “restore,protectandenhancethe quality

oftheenvironment,andto assurethat adverseeffectsupontheenvironmentarefully considered

andborneby thosewho causethem(415 ILCS 5/2(b)), andthelegislature’sintent,whichwas“to

placedecisionsregardingthe sitesfor landfills with local authorities” (E & E Hauling, Inc. v.

Pollution Control Board, 107 Ill.2d 33, 42, 481 N.E.2d664 (1985)),the Court concludedthat

“the legislaturecouldnot haveintendedthe PCB’s inadvertentand apparentlyharmlesserror to

resultin adeemedsiteapproval. Sucharule would botheliminateanyconsiderationofthesite’s

suitability for a landfill and deprivelocal authoritiesof the powergiven themby the statute.”

McHenryCounty,154 Ill.App.3d at 96-97,506 N.E.2dat 377.

Co-PetitionersciteIllinois PowerCo. andMarquetteCementManufacturingCo. for their

assertionthat the notice provisionsof section40.1 arejurisdictional. However,both of those

casesareclearlydistinguishablebecausethe courtsin thosecaseswereconstruingsection40, not

section40.1, ofthe Act. It is section40.1 (and not section40) of theAct thatis in issuein the
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presentcase. Furthermore,the Court in McHenryCountyspecificallyconsideredIllinois Power,

aiid foundthat it wasnotcontrolling, in largepartbecausetheBoardin Illinois Powerpurposely

avoidedthe notice provisions set forth in section.40 in order to rendera decisionwithin the

statutorily-prescribed90 days. McHenry County, 154 Ill.App.3d at 96, 506 N.E.2d at 377.

However,in McHenry County, theBoard’s failure to follow the statutorynotice provisionwas

inadvertent. Id. The Court foundthat fact to besignificantbecausehadtheBoardin McHenry

County recognizedits error, therewouldhavebeenampletimeto provide21-daynoticeand still

hold the hearingwithin the 120-dayperiod. 154 Ill.App.3d at 97, 506 N.E.2d at 378. After

contrasting the facts at issue with those of Illinois Power, the Court in McHenry County

concluded:

“While weagreethat thePCBmaynotdisregardthe21-daynoticerequirementat
will, weconcludethat where, ashere,thePCB’s failure to strictly comply with it
was inadvertent,resultedin no prejudiceto the applicant,anddid notpermit the
PCB to avoid another,clearlymandatoryprovisionof theAct, the deficiencywill
not givetheappellanttheoptionofdeemingthesiteapproved.” Id.

Like themistakemadeby theBoardin McHenryCounty,anymistakemadeby theBoard

in this casewould clearlybe inadvertent,astheBoardclearly(andproperly)believedthatit was

appropriateto providenotice in thePioneerPressnewspapers.Justas in McHenry County,had

the inadequatenoticebeenraisedin atimely manner,theBoardwould havebeenableto remedy

to thesituationandstill hadplenty oftimeto meetthe120-daydeadline. Therefore,theBoardin

this casewasclearlynot attemptingto disregardthenoticeprovisionofthestatute. Furthermore,

like the applicantin McHenry County,Co-Petitionershavefailed to show anyprejudiceas a

resultof the allegedinadequatenotice. In contrast,the prejudiceto McHenry County and its

citizens would be great if approvalwere grantedto Lowe’s site application. The citizens of

McHenry County, who are intendedto be the expressbeneficiariesof the noticerequirements,

will clearlybeharmedby a transferstationlocatedin theircommunityin an unsuitablelocation,
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asfound by the McHenryCountyBoard, and by havingtheirparticipationin theseproceedings

disregarded.Consequently,like the Court in McHenryCounty, this Board should find that any

deficiencyin the noticeprovidedby the Board doesnot give Co-Petitionersthe right to have

theirsite deemeddefactoapproved.

In addition, this Board hasagreedwith the Court’s holding in McHenry County and

repeatedlycitedMcHenry County for the propositionthat thenoticerequirementscontainedin

section40.1 arenot jurisdictional. See Wabashand LawrenceCountiesTaxpayersand Water

DrinkersAssoc.v. Countyof WabashandK/C Reclamation,Inc., PCB 88-110(May 25, 1989);

Laidlaw WasteSystems,Inc. v. McHenry CountyBoard, PCB 88-27 (June16, 1988); Wabash

andLawrenceCountiesTaxpayersand WaterDrinkersAssoc.v. County of Wabash,PCB 87-

122 (Dec. 3, 1987). Basedon McHenryCountyandtheauthoritiescited above,it is clearthat the

notice provisions of section 40.1(a) are not mandatoryor jurisdictional, as Co-Petitioners

contend. In fact,anddirectly to thecontrary,construingthoseprovisionsas mandatorywouldbe

detrimentalto local governingbodies,asspecifically found by the SecondDistrict in McHenry

County,becauseaharmlesserrorby theBoardcouldresultin approvalofasite that is harmfulto

the healthand safetyof citizens,which in turn would clearlybe contraryto thepurposeof the

Act “to restore,protect and enhancethe quality of the environment.” 415 ILCS 5/2(b). Such

harmwould occurdespitethe fact that it is thecitizensofMcHenryCountywho areintendedto

be beneficiariesof the notice provision, and thosecitizens were presentat the hearing and

participatedin the hearing. If this matterwere decidedby default rather than on the facts

containedin therecord,thevery activeandsignificantpublic participationhadin this proceeding.

would bedisregardedentirely.
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Therefore,if this Boardfinds thatthenoticeprovisionofsection40.1(a)wasnotmet, this

Board still should find that anydeficiencyin notice wasmerelyharmlesserror, asthe Court in

McHenry County held. To hold otherwisewould punish innocentcitizens for an innocent

mistakemadeby theBoard,which did not causeharmorprejudiceto anyone. For the reasons

setforth above,Respondentrespectfullyrequeststhat thisBoarddenyCo-Petitioners’Motion.

3. CO-PETITIONERSMAY NOT RAISE THE BOARD’S NONCOMPLIANCE
WITH SECTION40.1 BECAUSETHEY FAILED TO DO SO AT THE BOARD
HEARING.

This Boardshouldfind thatCo-Petitionersarenot allowedto raisetheir inadequatenotice

argumentat this point becauseby failing to raisethis issueatthe Boardhearing,Co-Petitioners

arenowprecludedfrom doing sobasedon waiver,estoppeland/orlaches.

As set forth in the factspresentedby Co-Petitioners,the Board provided notice of the

Board hearing,pursuantto 40.1(a)of the Act, on July 24, 2003. The exhibits filed with Co-

Petitioners’Motion indicatesthat they investigatedthesufficiencyofthenoticeprovidedat least

asearlyasAugust 13, 2003,thedaybeforetheBoardhearing. (SeeExhibit B to Co-Petitioners’

Memo,an August13, 2003fax from Don Brownof theBoardto DianeTumball,a consultantfor

Co-Petitioners). Had the issue beenraised in a timely fashion at the hearing,any desirable

correctioncouldhavebeenmade,suchasadditionalnotice anda continuedhearing. Instead,on

September15, 2003,over onemonthafterthehearing,andwith 18 daysremainingfor theBoard

to reacha final decisionin this case,Co-Petitionersassertedfor thefirst time thatthenewspaper

noticeprovidedby theBoardoversevenweeksearlierwas insufficient. BecauseCo-Petitioners

failedto raisethis issueeitherat orbeforetheBoardhearing,Co-Petitioners’argumentshouldbe

deemedwaived. SeeHaffle & Associatesv. DepartmentofEmploymentSecurity,308 Ill.App.3d

983, 987, 721 N.E.2d 782, 786 (3d Dist. 1999) (holding that argumentsnot raised at
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administrativehearingarewaived);Lebajo v. Dept. ofPublicAid, 210 Ill.App.3d 263, 268, 569

N.E.2d70, 74 (1stDist. 1991)(same).

This Boardhasspecificallyheld that issuesnotraisedataBoardhearingarewaived. See

GereProperties,Inc. v. JacksonCountyBoard, PCB02-201(Sept.5, 2002). In Gere,Petitioner

assertedfor thefirst time in its post-hearingbriefthat thefacility at issuefailedto meetcriterion

(viii) of section39.2(a) of the Act. PCB 02-201,slip op. at *4..5~ Gere failed to raise that

argumentat the hearingitself or in its petitionto review, and asa result, this Boardrefusedto

allow Gere’suntimely argument. Id. at 5. TheBoardfoundthatit wasinappropriatefor suchan

argumentto bemadeat suchalatedatebecauseGerecouldhaveraisedthe issueearlier, either

beforeorduring thehearingitself, but Gereneverattemptedto do so. Id. TheBoardfoundthat

Gere’s failure to raise the issue until its post-hearingbrief resultedin prejudice to the

respondents.Id. Consequently,this Boardgrantedtherespondent’smotion to strike that portion

of Gere’sbrief. Id.

Like Gere, Co-Petitionershad the ability to raise the issueof inadequatenotice either

beforeor during the Board hearing,but they deliberatelyelectednot to do so. Co-Petitioners’

failure to raisethis issuewill not only prejudiceRespondent,butwill prejudiceMcHenryCounty

asawholebecausedespitetheCountyBoard’s finding that theLowe facility did not meetseveral

ofthecriteriasetforth in section39.2, thefacility will beallowedto bedevelopedin theCounty

basedon a simplemistakeallegedto havebeenmadeby thePollution ControlBoard.

Additionally, Co-Petitionersshould be estoppedfrom raising this notice argument

becauseit is clearthat Co-Petitionerspurposelywaitedto objectto the notice until it would be

impossible for the Board to provide adequatenotice for a new hearingprior to the 120-day

limitation in which the Boardhasto cometo a final decision. EventhoughCo-Petitionerswere
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likely awareofthe allegeddeficientnoticeasof July 24,2003 (thedatethenoticewasprovided),

andat leastasearly as August 13, 2003 (whentheir consultantcheckedon publication),Co-

Petitionersappearto havepurposelyrefusedto raisethe issueuntil over sevenweekslater,when

the situationcouldno longerbe remedied. If Co-Petitionershadraisedthis issueon July 24,

2003 or evenAugust 14, 2003,at thehearing,andtheBoarddecidedthatthe issuesomehowhad

merit, theBoardwould havebeenableto providenoticefor a newhearingto beheldwithin 21

daysandwould have still beenable to meet the 120-dayrequirement.However,becauseCo-

Petitionerswaiteduntil it would be physically impossible for the Board to fulfill the 21 day

notice requirementof the hearing and the 120-day requirementfor a final decision, Co-

Petitionersshouldbe estoppedfrom making suchan argumentnow. Otherwise,Co-Petitioners

will be allowedto benefitfrom theirown wrongdoing.

It is well-settledthat “no oneshallbepermittedto . . . takeadvantageofhis ownwrong.”

Loebv. Gendel,23 Ill.2d 502, 505, 179 N.E.2d7, 9(1961). By allowing Co-PetitIonersto sit idly

by andwait until it was too late for theBoardto hold anewhearingbeforearguingthatthe first

hearingwasheldwithout adequatenotice, Co-Petitionerswouldbeallowedto takeadvantageof

their own wrong. Therefore, the doctrine of estoppelshould be applied, precluding Co-

Petitioners from raising such an argumentand preventing an unjust result. See Tegeler v.

Industrial Commission,173 Ill.2d 498, 505, 672 N.E.2d 1126, 1129 (1996) (explainingthat

estoppelis an equitable doctrine invoked to effectuatejustice by precluding a party from

benefitingfrom its ownwrongdoing). This situationis similar to one presentedin thetime-worn

old proverb where a young manon trial for killing his parents,pleadedto the court: “Have

mercy on me. I am an orphan!” Although admitted time-worn, the proverb has direct

applicability in this case. Like the man in that proverb, Co-PetitiOnershave,by their own
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actions,createda situation from which they now blithely seek relief. Basedon the doctrine

estoppel,Co-Petitionersshouldnot beallowedto do so.

Finally, Co-Petitionersshouldnot be allowedto raisethe notice argumentnow for the

first time basedon the doctrineof laches. Lachesis appliedwhen a party’s failure to timely

asserta right hascausedprejudiceto the adverseparty. Van Milligan v. Board of Fire and

PoliceCommissionersofthe VillageofGlenview,158 Ill.2d 85, 89, 630 N.E.2d830, 833 (1994).

Thetwo fundamentalelementsoflachesarelackofdue diligenceby thepartyassertingtheright

andprejudiceto the opposingparty. Id. Clearly,both oftheseelementsarepresentin this case

becauseby failing to investigateand raisethe issueof impropernotice until sevenweeksafter

noticewasprovided,Co-Petitionersfailed to useduediligence. Furthermore,prejudiceis clearly

establishednot only with respectto the McHenryCountyBoard, whosedecisionwill become

null and void, but also to the citizens of McHenry County as a whole, who will have an

unapprovedtransferfacility in theircommunityand whosestatutoryright to public participation

will havebeenabrogatedby adecisionmadeby defaultratherthanon therecord.

BecauseCo-Petitionerswaitedto allegeimpropernoticeuntil a time whenanewhearing

could not be provided in accordancewith the 40.1(a), it is clear that Co-Petitionerswere not

actuallyconcernedaboutreceiving a fair hearing,but rather,were simply employing a sharp

tacticalmove in an attemptto havetheirsiting applicationapprovedwithout havingto actually

show that their facility meets the requirementsof section 39.2 of the Act. As such,Co-

Petitioners’Motion should be dismissedso that Co-Petitionerswill notbe ableto benefit from

unacceptableandunfair tactics.

In conclusion,thisBoard shoulddenyCo-PetitionersMotion becausethenoticeprovided

by this Boardwasclearly in compliancewith section40.1(a) of the Act, asnotice appearedin
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severalnewspapersof generalcirculation publishedin McHenry County. Even if this Board

finds that noticewas not appropriatelygiven, Co-PetitionersMotion shouldbe deniedbecause

the noticeprovision of section40.1(a)is not jurisdictional and, therefore,this Board doesnot

haveto strictly comply with that provisionin orderto reacha final decisionon Co-Petitioner’s

Petition. Finally, it would be inequitablefor this Boardto grantCo-Petitioners’Motion because

of Co-Petitioners’delay in objecting to the notice; therefore,waiver, estoppeland/orlaches

shouldbeemployedto disallow Co-Petitionersfrom benefitingfrom theirowndelay.

WHEREFORE, Respondent, COUNTY BOARD OF MCHENRY COUNTY,

ILLINOIS, respectfullyrequeststhat this Board deny Co-PetitionersMotion to Deem Lowe’s

SiteLocationApplicationApproved.

Dated:September ‘7, 2003 RespectfullySubmitted,
RESPONDENTCOUNTY BOARD
OFMCHENRY COUNTY, ILLINOIS

By: CAiu1o,~ F ~kt~) ~
Charles F. Heisten

CharlesF. Helsten
HeatherK. Lloyd
HINSHAW & CULBERTSON
100 ParkAvenue
P.O. Box 1389
Rockford, IL 61105-1389
815-490-4900
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AFFIDAVIT OF SERVICE

Theundersigned,pursuantto theprovisionsof Section’1-109ofthe Illinois Codeof Civil
Procedure,herebyunderpenalty of perjury under the laws of the United Statesof America,
certifies that on September17, 2003, the RespondentCounty Board of McHenry County,
Illinois’ Responseto Co-Petitioners’ Motion to Deem Lowe’s Site Location Application
Approved, wassent to:

David McArdle
Zukowski,Rogers,Flood & McArdle

50 Virginia Street
CrystalLake,IL 60014

DorothyM. Gunn
Illinois Pollution ControlBoard

JamesR. ThompsonCenter
100 W. RandolphSt., Ste. 11-500

Chicago, IL 60601

Bradley Halloran
Illinois Pollution Control Board

James R. Thompson Center
100W.RandolphSt., Ste. 11-500

Chicago, IL 60601

Via UPSOvernight Delivery.

HINSHAW& CULBERTSON
100 Park Avenue
P.O. Box 1369
Rockford, IL 61101
(815)490-4900
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